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DEFENDANT DANA NESSEL’S ANSWER AND AFFIRMATIVE DEFENSES 


Defendant, Dana Nessel, in her official capacity as the Attorney General of 
the State of Michigan, states, through counsel, as follows for her Answer and 


Affirmative Defenses to Plaintiffs Complaint: 


Introduction 


Defendant states that the allegations contained under Plaintiffs introductory 


heading constitute legal allegations, which, under law, require no answer. But to 
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the extent an answer may be required, Defendant denies the allegation as untrue 
and further states that the Department of Attorney General complied with the 
Freedom of Information Act, MCL 15.231 et seq., when responding to the records 


requests referenced in Plaintiff's complaint. 


Parties, Jurisdiction, and Venue 


1. Defendant states that the allegation represents a legal conclusion 
which, by law, requires no answer. But to the extent that an answer may be 
required, Defendant lacks knowledge or information sufficient to form a belief as to 
the truth of the allegation, and leaves Plaintiff to his proofs. 

2. Defendant admits that she is the head of the Michigan Department of 
Attorney General (“the Department”) and that the Department is a public body 
under the FOIA. However, Defendant denies that she is a proper party to this 
action as each of the FOIA requests at issue were submitted to the Department 
through its FOIA coordinator, not to Defendant. 

3. Defendant states that the allegation represents a legal conclusion 
which, by law, requires no answer. But to the extent that an answer may be 
required, Defendant admits that the Court of Claims has jurisdiction over claims 
against state public bodies under the FOIA. 

4. Defendant states that the allegation represents a legal conclusion 
which, by law, requires no answer. But to the extent that an answer may be 


required, Defendant admits that Plaintiff has accurately quoted MCL 15.240(5). 
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[Alleged] violations of Michigan’s FOIA 


5. Defendant incorporates by reference her responses to the previous 
paragraphs. 
6. Defendant lacks knowledge or information sufficient to form a belief as 


to the truth of the allegation, and leaves Plaintiff to his proofs. 

7. Defendant lacks knowledge or information sufficient to form a belief as 
to the truth of the allegation, and leaves Plaintiff to his proofs. 

8. Defendant admits that assistant attorneys general offered several 
exhibits into evidence at the preliminary examination referenced in the allegation. 
Defendant denies the remainder of the allegation as untrue. 

9. Defendant admits that Plaintiff submitted a FOIA request to the 
Department’s FOIA coordinator on September 6, 2022. Defendant further admits 
that Exhibit 3 to the complaint is a copy of Plaintiff's request and states that the 
request speaks for itself. Defendant denies the remainder of the allegation to the 
extent that it is inconsistent with the plain language of the request. 

10. Defendant admits that the 86t! District Court entered an order on a 
motion to access preliminary examination documents on September 8, 2022. 
Defendant further admits that Exhibit 4 to the complaint is a copy of this 
September 8, 2022, order. Defendant further states that the order speaks for itself 
and denies the remainder of the allegation to the extent that it is inconsistent with 
the plain language of the order. 

11. Defendant admits that on September 28, 2022, the Department issued 


a written notice that denied in part and granted in part Plaintiff's FOIA request. 
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Defendant further admits that Exhibit 5 to the complaint is a copy of the 
Department’s written notice and states that the notice speaks for itself. Defendant 
denies the remainder of the allegation to the extent that it is inconsistent with the 
plain language of the written notice. 

12. Defendant states that the statute speaks for itself and, therefore, no 
answer is required. But to the extent an answer may be required, Defendant 
admits that Plaintiff has accurately quoted MCL 15.231(2). 

13. Defendant states that the statute speaks for itself and, therefore, no 
answer is required. But to the extent an answer may be required, Defendant 
admits that Plaintiff has accurately quoted MCL 15.243(1)(a) and MCL 
15.243(1)(b)()—-(iiz). 

14. Defendant states that the allegation represents a legal conclusion 
which, by law, requires no answer. But to the extent that an answer may be 
required, Defendant denies the allegation as untrue. 

15. Defendant states that the allegation represents a legal conclusion 
which, by law, requires no answer. But to the extent an answer may be required, 
Defendant admits that it carries the burden of proving that a record is exempt from 
disclosure under the FOIA. 

16. Defendant states that the allegation represents a legal conclusion 
which, by law, requires no answer. But to the extent an answer may be required, 


Defendant admits the allegation. 
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17. Defendant states that the allegation represents a legal conclusion 
which, by law, requires no answer. But to the extent an answer may be required, 
Defendant admits that it carries the burden of proving that a record is exempt from 
disclosure under the FOIA. 

18. Defendant states that the allegation represents a legal conclusion 
which, by law, requires no answer. But to the extent an answer may be required, 
Defendant denies the allegation as untrue. 

19. Defendant states that the allegation represents a legal conclusion 
which, by law, requires no answer. But to the extent an answer may be required, 
Defendant admit that it carries the burden of proving that a record is exempt from 
disclosure under the FOIA. 

20. Defendant states that the Supreme Court’s opinion in Evening News 
Association v City of Troy, 417 Mich 481 (1983), speaks for itself and that, therefore, 
no answer is necessary. But should an answer be required, Defendant denies the 
allegation to the extent it is not consistent with the opinion. 

21. Defendant states that the Supreme Court’s opinion in Evening News 
speaks for itself and that, therefore, no answer is necessary. But should an answer 
be required, Defendant denies the allegation to the extent it is not consistent with 
the opinion. 

22. Defendant states that the Court of Appeals’ opinion in Pennington v 


Washtenaw County Sheriff, 125 Mich App 556, 567 (1983), speaks for itself and 
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that, therefore, no answer is necessary. But should an answer be required, 
Defendant denies the allegation to the extent it is not consistent with the opinion. 

23. Defendant admits that, with the exception of the exhibit lists, the 
records at issue in Plaintiffs FOIA request were admitted into evidence during the 
preliminary examinations referenced in the allegation and visible during portions of 
the court proceedings. Defendant denies the remainder of the allegation as untrue. 

24. Defendant states that the allegation represents a legal conclusion 
which, by law, requires no answer. But to the extent an answer may be required, 
Defendant denies the allegation as untrue. 

25. Defendant states that the allegation represents a legal conclusion 
which, by law, requires no answer. But to the extent an answer may be required, 
Defendant denies the allegation as untrue. 

26. Defendant states that the allegation represents a legal conclusion 
which, by law, requires no answer. But to the extent an answer may be required, 
Defendant admits that Plaintiff accurately quoted MCL 15.240(6) and denies the 


remainder of the allegation as untrue. 


Response to Relief Requested 


Defendant states that the allegations composing Plaintiffs prayer for relief 
represent legal conclusions, which by law require no answer. To the extent that an 
answer may be required, Defendant denies that Plaintiff is entitled to any relief. In 


support of this denial, Defendant states that the Department complied with the 
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FOIA in responding to Plaintiff's FOIA request. Defendant further incorporates by 
reference the above numbered paragraphs of her Answer and Affirmative Defenses. 
AFFIRMATIVE DEFENSES 

1. Plaintiff has failed to present any genuine issues as to material facts, 
which should result in a judgment in favor of Defendant as a matter of law. 

2. Some or all of Plaintiffs claims may be barred by the statute of 
limitations. 

3. The Department complied with the FOIA in responding to each of 
Plaintiff's FOIA requests and its processing of Plaintiff's FOIA request was not 
arbitrary or capricious. 

4. Plaintiff has failed to state a claim for relief under MCL 15.240 against 
Defendant Dana Nessel for the reason that Plaintiff has submitted no FOIA 
requests to AG Nessel. To the contrary, each of the FOIA requests discussed in 
Plaintiffs complaint were submitted to the Department. 

5. Certain portions of the records responsive to Plaintiffs FOIA requests 
at issue in this lawsuit are exempt from disclosure under MCL 15.243(1)(a) for the 
reason that they contain “[i]nformation of a personal nature” that if publicly 
disclosed “would constitute a clearly unwarranted invasion of an individual's 
privacy.” 

6. Certain portions of the records responsive to Plaintiffs FOIA requests 


at issue in this lawsuit are exempt from disclosure under MCL 15.2438(1)(h) for the 
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reason that they are “subject to... privilege[s] recognized by statute or court rule” 
including the attorney work product doctrine. 

7. Certain portions of the records responsive to Plaintiffs FOIA requests 
at issue in this lawsuit are exempt from disclosure under MCL 15.243(1)(b)(1)—(it) 
for the reason that they constitute “[i]nvestigating records compiled for law 
enforcement purposes|,]” and, if disclosed, “[i]nterfere with law enforcement 
proceedings|;]” “[d]eprive a person of the right to a fair trial or impartial 
administrative adjudication[;]” and “[c]onstitute an unwarranted invasion of 
personal privacy.” 

8. Regardless of whether Plaintiff prevails in full or in part, he is not 
entitled to an award of attorneys’ fees as a self-represented litigant. 

9. Plaintiff has failed to state a claim for relief to the extent it seeks an 
order compelling the production of any records that were in his possession 
(constructive or actual) at the time it filed the instant complaint. Densmore v Dep't 
of Corrections, 203 Mich App 368 (1994). 

10. Defendant may be entitled to summary disposition on account of 
Plaintiffs failure to exhaust administrative remedies. See MCL 15.240(1)(a). 

Defendant reserves the right to add additional affirmative defenses as they 


become known through discovery. 
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RELIEF REQUESTED 


WHEREFORE, Defendant Dana Nessel asks that this Court: 


Deny Plaintiff the relief he seeks in his complaint; 
Determine that Plaintiff is not entitled to attorneys’ fees or costs; 


Dismiss Plaintiffs complaint with prejudice; 


5 AQ W è 


Award costs to Defendant, including reasonable attorney fees; and 


E. Grant Defendant such other relief as provided by law. 


Respectfully submitted, 


/s/ Adam R. de Bear 
Adam R. de Bear (P80242) 
Assistant Attorney General 
Attorney for Defendant 
Michigan Dep’t of Attorney General 
State Operations Division 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 

Dated: October 27, 2022 
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